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DISCLOSURE STATEMENT .

This advice may contain return information subject to I.R.C.
§ 6103. This advice may contain confidential information subject
to attorney-client and deliberative process privileges and if
prepared in contemplation of litigation, subject to the attorney
work product privilege. Accordingly, the Examination or Appeals
recipient of this document may provide it only to those persons
whose official tax administration duties with respect to this
case require such disclosure. In no event may this document be
provided to Examination, Appeals, or other persons beyond those
specifically indicated in this statement. This advice may not be
disclosed to taxpayers or their representatives.

This advice is not binding on Examination or Appeals and is
not a final case determination. Such advice is advisory and does
not resolve Service position on an issue or provide the basis for
closing a case. The determination of the Service in the case is
tc be made through the exercise of the independent judgment of
the office with jurisdiction over the case.

This memorandum respends to your regquest for written advice

concerning the appropriate language to be used on a Form 872,
Consent to Extend the Statute of Limitations on Assessment.
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Issue

What specific language should be used in the caption of a
Form 872, Consent to Extend the Statute of Limitations on

Assessment, for
2

Facts

This opinion is based on the facts set forth herein. It
might change if the facts are determined to be incorrect. If the
facts are determined to be incorrect, this opinion should not be
relied upon. You should be aware that, under routing procedures
which have been established for opinions of this type, we have
referred this memorandum to the Office of Chief Counsel for
review. That review might result in modifications te the
conclusions herein. We will inform you of the result of the
review as soon as we hear from that office, which should be in
approximately 10 days. In the meantime, the conclusions reached
in this opinion should be considered to be only preliminary.
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After the merger cwned of - In ﬁ h

increased its ownershi ofgi Mmm: , thereby permitting tax
subsidiary , entered into an

Agreement and Pian of Merger ("Plan") with-to acquire the
remaining Bl interest in M via a cash offer. Pursuant to the
Plan, following the consummation of the offer, |ilwould be
merged with and into [JJJivith JJllbeing the surviving corporation
in accordance with the General Corpeoration Law of the State cof
Delaware. Plan, Article II, Secticn 2.01. There was no
reorganization of Il and it remains a viable corporation having
the same emplcyee identification number.

Bl filed its U.S. Corporation Income Tax Returns, Form
1120, on a consolidated basis with its subsidiaries until e
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when JJfiled a short year return for the perlod?
I - I Bl 25 included in

consolidated U.S. Corporation Income Tax Returns, Form 1120

the period from — -
continues to be included in s consolidated U.S. Income Tax
Return, Form 1120. The Consolidated U.S. Corporation Income Tax
Returns, Form 1120, for |l are currently being examined for the

and [ tax vears and for the short tax year ended
1

-executed a Consent to Extend the Time to Assess Tax,
Form 872, to for the M and I tax vyears
on and respectively. You have
requested advice regarding the appropriate language for a Form
872, Consent to Extend the Time to Assess tax in connection with
the I 2nq tax years and the short year ended

, consolidated U.S. Income Tax Returns for

Discussion

As a preliminary matter, we recommend that you pay strict
attention to the rules set forth in the Internal Revenue Manual
("IRM"). Specifically, IRM 4541.1(2) requires use of Letter
907(D0) to sclicit the extension, and IRM 4541.1(8) requires use
of Letter 929(D0O) to return the signed extension to the taxpayer.
Dated copies of both letters should be retained in the case file
as directed. When the signed extension is received from the
taxpayer, the responsible manager should promptly sign and date
it in accordance with Treas. Reg. § 301.6501(c)-1(d) and IRM
4541.5(2). The manager must alsc update the statute of
limitations in the continucus case management statute control
file and properly anncotate Form 895 or equivalent. See IRM
4531.2 and 4534. This includes Form 5348. 1In the event an
extension becomes separated from the file or lost, these other
documents would become invaluable to establish the agreement.

Furthermore, Section 3461 of the Restructuring and Reform
Act of 199B, codified in I.R.C. § 6501 (c) (4) (B}, requires the
Service to advise taxpayers of their right tc refuse tc extend
the statute of limitations on assessment, or in the alternative
to limit an extension to particular issues or for specific
periods of time, each time that the Service requests that the
taxpayer extend the limitations period. To satisfy this
requirement, you may provide Publication 1035, "Extending the Tax

-'s consolidated U.S. Corporation Income Tax Return,
Form 1120, for the- through tax years are also currently
under examination.
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Assessment Period," to the taxpayer when you solicit the Form
§72. Alternatively, you may advise the taxpayer orally or in
some other written form of the I.R.C. § 6501 (c) (4) (B)
requirement.

Regardless of which method you use to notify the taxpayer,
you should document your actions in this regard in the case file.
Although section 6501{c) {4) (B} does not provide a sanction or
penalty on the Service for failure to comply with the
notification requirement, a court might conclude that an
extensicn of the statute of limitations i1s invalid if the Service
did nct properly notify the taxpayer. Thus, it is important to
document your actions in this regard in the case file.

In general, the statute of limitations on assessment expires
three years from the date the tax return for such tax is filed.
I.R.C. § 6501(a). Section 6501(c) (4), however, provides an
exception to the general three year statute of limitations on
assessment. In accordance with this exception, the Secretary and
the taxpayer may consent in writing to an agreement to extend the
statute of limitations on assessment. For inccme taxes, the form
used by the Service to extend the limitations period on
assessment is Form 872 {(Consent to Extend the Time to Assess
Tax) .

The common parent cf a consclidated group is the proper
party to extend the statute of limitaticns for income tax for any
tax year for which it was the common parent so long as it remains
in existence. The common parent remains in existence despite a
"mere change in identity, form, or place of business." Treas.
Reg. § 1.1502-75(d)) (2}).

In the instant case, the Plan provides that -survived
the merger and remained in existence. Since has not been the
subject of a merger or corporate name change the capticn for the
Consent tc Extend the Time to Assess Tax, Form 872, dces not
require special language and should simply read as follows:

"

(E.I.N. "

The Form 872, should be executed by the president, vice-
president, treasurer, assistant treasurer, chief accounting
officer or any other officer duly authorized to act on behalf of
Bl scc Rev. Rul. 83-41, 1983-1 C.B. 399, clarified and
amplified, Rev, Rul. 84-165, 1984-2 C.B. 305.
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Should you have any questions regarding this matter, please
feel free to call me at (212) 264-1595, extension 235.

ROLAND BARRAL

Area Counsel

(Financial Services and
Healthcare:Manhattan)

By:

JODY 'S. RUBINSTEIN
Attorney
(Large and Mid-Size Business)



